Cleveland State University

EngagedScholarship@CSU
Law Faculty Articles and Essays

Faculty Scholarship

2011

PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health
Gwendolyn R. Majette
Cleveland State University, g.majette@csuohio.edu

Follow this and additional works at: https://engagedscholarship.csuohio.edu/fac_articles
Part of the Health Law and Policy Commons

How does access to this work benefit you? Let us know!
Original Citation
Gwendolyn Majette, PPACA and Public Health: Creating a Framework to Focus on Prevention and
Wellness and Improve the Public's Health 39 Journal of Law, Medicine & Ethics 366 (2011)

This Article is brought to you for free and open access by the Faculty Scholarship at EngagedScholarship@CSU. It
has been accepted for inclusion in Law Faculty Articles and Essays by an authorized administrator of
EngagedScholarship@CSU. For more information, please contact research.services@law.csuohio.edu.

Content downloaded/printed from

HeinOnline

Thu Oct 10 11:25:19 2019
Citations:
Bluebook 20th ed.
Gwendolyn Roberts Majette, PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health, 39 J.L. Med. & Ethics 366
(2011).
ALWD 6th ed.
Gwendolyn Roberts Majette, PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health, 39 J.L. Med. & Ethics 366
(2011).
APA 6th ed.
Majette, G. (2011). Ppaca and public health: Creating framework to focus on
prevention and wellness and improve the public's health. Journal of Law, Medicine
Ethics, 39(3), 366-379.
Chicago 7th ed.
Gwendolyn Roberts Majette, "PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health," Journal of Law, Medicine &
Ethics 39, no. 3 (Fall 2011): 366-379
McGill Guide 9th ed.
Gwendolyn Roberts Majette, "PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health" (2011) 39:3 JL Med & Ethics
366.
MLA 8th ed.
Majette, Gwendolyn Roberts. "PPACA and Public Health: Creating a Framework to Focus
on Prevention and Wellness and Improve the Public's Health." Journal of Law, Medicine
& Ethics, vol. 39, no. 3, Fall 2011, p. 366-379. HeinOnline.
OSCOLA 4th ed.
Gwendolyn Roberts Majette, 'PPACA and Public Health: Creating a Framework to Focus on
Prevention and Wellness and Improve the Public's Health' (2011) 39 JL Med & Ethics
366
Provided by:
Cleveland-Marshall College of Law Library
-- Your use of this HeinOnline PDF indicates your acceptance of HeinOnline's Terms and
Conditions of the license agreement available at
https://heinonline.org/HOL/License
-- The search text of this PDF is generated from uncorrected OCR text.
-- To obtain permission to use this article beyond the scope of your license, please use:
Copyright Information
Use QR Code reader to send PDF to your smartphone or tablet device

PPACA and
Public Health:
Creating a
Framework
to Focus on
Prevention and
Wellness and
Improve the
Public's Health
Gwendolyn Roberts Majette

I. Introduction
On March 23, 2010, President Obama signed the
Patient Protection and Affordable Care Act (PPACA),1
a major piece of health care reform legislation. This
comprehensive legislation includes provisions that
focus on prevention, wellness, and public health.
Some, including authors in this symposium, question
whether Congress considered public health, prevention, and wellness issues as mere afterthoughts in
the creation of PPACA. As this article amply demonstrates, they did not.
This article documents the extent of congressional consideration on public health issues based on
personal experience working on the framework for
health care reform - specifically, my experience as a
Fellow for a member of the Health Subcommittee of
the Senate Finance Committee from 2008-2009.2 1
also include a review of congressional activity in the
United States House of Representatives. Analysis of
the congressional meetings and hearings reveals that
Congress had a deep understanding about the critical
need to reform the U.S. public health and prevention
system. The article illustrates how PPACA will have
a positive impact on public health by examining the
infrastructure that Congress designed to focus on prevention and wellness, with a particular emphasis on
the National Prevention, Health Promotion and Public
Health Council, the National Prevention, Health Promotion, Public Health, and Integrative Health Care
Strategy, and the Prevention and Public Health Fund.
The Council, strategy, and fund are especially important because they reflect compliance with some of the
Institute of Medicine's recommendations to improve
public health in the United States, as well as international health and human rights norms that protect the
right to health.

II. What Is Public Health and Why the U.S.
Public Health and Prevention System Needs
to Be Reformed
The Institute of Medicine (IOM) defines public health
as "what we as a society do collectively to assure the
conditions for people to be healthy."3 Unfortunately,
the United States spends trillions of dollars on health
Gwendolyn Roberts Majette, J.D., LL.M., is an Assistant
Professorof Law at the Centerfor Health Law and Policy at
Cleveland-MarshallCollegeofLaw. ProfessorMajettehas CapitolHillexperience. She was a Fellow with the HealthSubcommittee ofthe Ways and Means Committee ofthe United States
House ofRepresentatives and with SenatorDebbie Stabenow,
a member of the Health Subcommittee of the Senate Finance
Committee. Ms. Majette received her LL.M. in GlobalHealth
Law from the Georgetown Law Center,her J.D. from George
Washington University School ofLaw, and her B.B.A. from
Emory University.
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care each year, yet the incidence of chronic and preventable diseases is escalating., In fact, the United
States has the highest per capita and total health
spending among industrialized nations,5 yet ranks
very low on preventable mortality and infant mortality indicators.6
Experts agree that the public health system7 in
the United States needs to be improved. The public health system is underfunded, and there is insufficient collaboration on public health activities at
the federal and the federal-state level., The public
health system is also siloed from the health care
delivery system.9 Additional research is needed to
identify effective public health practices. 10 Other

decision making and the measure of success; and
(6) Enhance and facilitate communication within
the public health system."
More recently, in 2010, the Institute of Medicine noted
that significant improvements in the health of the U.S.
population would require an "ecologic, populationbased approach to health improvement."16 Thus, it
would be insufficient to simply focus on improving
the efficiency and effectiveness of the clinical-care
delivery system. Instead, the IOM recommended that
increased attention focus on preventing disease and
promoting health.7

On March 23, 2010, President Obama signed the Patient Protection

and Affordable Care Act (PPACA), a major piece of health care reform
legislation. This comprehensive legislation includes provisions that
focus on prevention, wellness, and public health. Some, including authors
in this symposium, question whether Congress considered public health,
prevention, and wellness issues as mere afterthoughts in the creation of
PPACA. As this article amply demonstrates, they did not.
major problems include the lack of transparent and
easily understandable information about health,"
"vulnerable and outdated information systems," a
poorly trained public health workforce, "antiquated
laboratory capacity," "a lack of real time surveillance
and epidemiological systems," "ineffective communications networks, incomplete domestic preparedness and emergency response capabilities, and communities without access to essential public health
service." 2 In 2002, the IOM issued a report, The
Future of the Public's Health in the 21st Century,
which analyzed the systems and entities that protect
the public's health. The IOM made six broad recommendations'3 on how to improve the public health
system and better protect the collective health of
Americans:

(1) Adopt[] a population health approach that
considers the multiple determinants of health;
(2) Strengthen[] the governmental public health
infrastructure; (3) Build[] intersectoral partnerships that draw on the perspectives and resources
of diverse communities and engage them in health
action; (4) Develop[] systems of accountability to
assure the quality and availability of public health
services;14 (5) Make[] evidence the foundation of
PUBLIC HEALTH REFORM * FALL 2011

III. The Health Care Reform Debate:
Initiatives of the United States Congress
Designed to Reform the U.S. Public Health
and Prevention System and Focus on
Prevention and Health Promotion
Due to the various problems in public health, Congress
addressed these issues as they began their discussion
on a framework for health care reform legislation.
A. The Senate
1. FRAMEWORK FOR HEALTH CARE REFORM

The Health Education Labor and Pension Committee
(HELP) and the Health Subcommittee of the Senate
Finance Committee, the two Senate committees with
jurisdiction over health, and health reform in particular, viewed public health as a significant issue. As a
Fellow, I was a part of the Health Subcommittee of the
Senate Finance Committee conversations laying the
framework for the health care reform legislation. Our
framework was three-fold: (1) coverage, (2) delivery
system reform, and (3) prevention, wellness, and public health. Staffers for both the Health Subcommittee
of the Senate Finance Committee and the HELP Committee attended regular meetings on these topics.
In thinking about public health, some of our discussions included speaking with organizations invested
367

SYMPOSIUM

in prevention and wellness, such as the U.S. Preventive Services Task Force, the Task Force on Community Preventive Services, Trust for America's Health,
and Partnership for Prevention. Representatives from
the U.S. Preventive Services Task Force and the Task
Force on Community Preventive Services made a
joint presentation to the HELP and Senate Finance
Health Subcommittee staffers entitled, "What Works
to Promote Health? Evidence-Based Recommendations from the Task Forces on Clinical and Community
Preventive Services."Is Trust for America's Health presented, "Prevention for a Healthier America: Investments in Disease Prevention Yield Significant Savings,
Stronger Communities."'9
The HELP and Senate Finance Health Subcommittee staffers also discussed existing bills targeted to
public health issues. For example, we discussed two
bills by Senator Tom Harkin, a long-time proponent
of prevention and wellness. The first bill, Healthy
Lifestyles and Prevention Act of 2007 was a comprehensive piece of legislation that presented Senator
Harkin's vision on how to create a wellness-focused
society in the U.S.20 The second, more targeted Harkin bill was the Healthy Workforce Act of 2007.21 This
bill encouraged employers to invest in comprehensive
wellness programs by providing a tax credit to support small business efforts to create healthier work
environments. 2 2 Additionally, we discussed Senator
Hillary Rodham Clinton's bill, 21st Century Wellness
Trust Act (Wellness Trust). 2 3 The Wellness Trust was
designed to create a prevention system "that assures
access to clinical and community level prevention services that improve health, quality of life, and reduce
healthcare costs."24 Under the bill, a presidentially
appointed board would create an evidence-based
blueprint that would set national prevention priorities and allocate resources to achieve those priorities.25
The Wellness Trust would also help build a wellness
infrastructure by building a "central source of prevention information," creating an electronic prevention
record, and helping to train and credential prevention workers.2 6 The Trust would be the primary payer
for prevention services and be funded by pooling the
resources from existing federal programs targeted to
prevention coupled with an annual assessment on private insurance companies.27
The solutions discussed among the HELP and
Health Subcommittee of Senate Finance staffers to
improve prevention, wellness, and public health were
ultimately included in various forms of health care
reform proposals, bills, and enacted legislation. For
example, Senator Max Baucus, Chairman of the Senate Finance Committee, issued one of the early major
proposals for comprehensive health care reform. On
368

November 12, 2008, Senator Baucus, published a
paper entitled, "Call to Action: Health Reform 2009,"
detailing his vision for health care reform.28 Baucus'
paper included provisions addressing public health
and prevention issues. The topics included: "Strengthening Public Programs, Focusing on Prevention and
Wellness, Addressing Health Disparities, Strengthening the Role of Primary Care, and Chronic Care Management. 2 9 Many of the substantive provisions were
discussed in joint HELP-Health Subcommittee of
Senate Finance meetings.
Call to Action also included provisions outlining
recommendations for health insurance and prevention. For example, one recommendation focused on
elimination of copayments for prevention services in
the Medicare, Medicaid, and Children's Health Insurance Program (CHIP) programs.3 0 Moreover, certain
prevention services were included in the minimum
level of health benefits that private insurance companies would offer in the health insurance exchanges.2 '
For the uninsured, they would receive a "Right Choices
Card." The card would give them temporary, limited
access to proven prevention measures such as a health
risk assessment, physical exam, immunizations, cancer screening, and community resources for smoking
cessation and nutrition counseling.32 Small employers would receive a tax credit for the creation of comprehensive corporate wellness programs, and thus be
incentivized to provide such programs.33
Under Baucus' proposal, Congress would provide
grants to the states and communities to help target
prevention and wellness initiatives at the local level.3'
To help shift the country to focus more on prevention and wellness, the proposal recognized the need
for creating a coordinated, national strategy to reduce
chronic disease and obesity. Part of the coordinated
strategy included creation of a Wellness Trust.3 ' Call to
Action also recommended commissioning a study to
identify and propose solutions that would better coordinate federal programs designed to address chronic
diseases and obesity.3 6
In 2008, the original leadership structure of the
HELP Committee reinforced the three-fold health
reform framework. Senator Edward M. ("Ted") Kennedy, Chairman of the HELP committee assigned a
senator to lead legislative health care reform efforts,
including hearings, on each of the three areas: (1)
coverage, (2) quality, an important aspect of delivery
system reform, and (3) prevention, wellness, and pub-

lic health.3? Senator Tom Harkin was assigned prevention, wellness, and public health - issues that he
championed for over a decade. Senator Harkin had a
three-prong approach to reform the U.S. health care
system to create a "wellness society." It included initiaJOURNAL OF LAW, MEDICINE & ETHICS
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tives to infuse public health, prevention, and wellness
at the federal, clinical, and community health levels.38
Similarly, in the first quarter of 2009, the Health
Subcommittee of Senate Finance divided prevention
topics among at least four senators. One senator was
given the lead to work on chronic care management,
another focused on disparities, and two senators were
tasked with leading legislative initiatives on prevention and wellness.

on wellness." Wright's testimony focused on describing how the HHS was "building a prevention evidence
base and infrastructure."" The foundation of the prevention infrastructure is the Healthy People project,
a "comprehensive set of national ten-year health promotion and disease prevention objectives aimed at
improving the health of all Americans." ' Secretary
Wright also highlighted the department's attempts
to address how social determinants - physical and
social environment, individual behavior, genetics, and health care delivery -

Congress held many hearings on the top ic of
health care reform from 2008 until pass age
of the Patient Protection and Affordable Care
Act on March 23, 2010. In the Senate, at least
40 hearings were held on health care ref orm
and at least 53 hearings were held in the House
of Representatives. Congress also held mf
hearings on public health topics general]
2. HEARINGS ON PREVENTION IN PREPARATION FOR
HEALTH CARE REFORM LEGISLATION

Congress held many hearings on the topic of health
care reform from 2008 until passage of the Patient
Protection and Affordable Care Act on March 23,
2010. In the Senate, at least 40 hearings were held on
health care reform and at least 53 hearings were held
in the House of Representatives.39 Congress also held
many hearings on public health topics generally.
On December 10, 2008, Senator Harkin, the HELP
senator charged with leading initiatives focusing on
prevention, public health, and wellness, chaired a
hearing entitled "Prevention and Public Health: The
Key to Transforming our Sickcare System." Three key
witnesses included the following: Dr. Donald Wright,
Principal Deputy Assistant Secretary for Health, U.S.
Department of Health and Human Services (HHS);
Dr. Jeffrey Levi, Executive Director, Trust for America's
Health; and Dr. Kenneth E. Thorpe, Professor, Department of Health Policy and Management, Rollins School
of Public Health at Emory University.40 These witnesses
provided the perspectives of the leading federal administrative agency on health matters, a think tank, and the
public health academic community.

affect health.4

He further noted how the prevention
evidence base has been used to develop
guidelines regarding physical activity,
nutrition, clinical prevention, community prevention, and communication."5
Additionally, while Secretary Wright
described the activities of many departments6 within HHS working on prevenvtion the basic purpose of two depart-

dments
is worth highlighting acthe
Centers for Disease Control and Prevention (CDC) and the National Institute
flor Health (NIH). According to Secretary Wright, the
CDC focuses on protecting health through initiatives
targeted to promotion, prevention, and preparedness.
NIH focuses on research in prevention, which includes
research on nutrition, physical activity, and obesity.-7
DR. JEFFREY LEVI

Consistent with his October 2008 presentation to
the HELP and Senate Finance Health Subcommittee
staffers, Dr. Jeffrey Levi identified several key areas of
the U.S. health care system that need to be reformed
to focus on prevention." First, Dr. Levi recommended
that investments be made in clinical and communitybased prevention to make insurance coverage more
cost-effective .Dr. Levi also discussed the need for
a national prevention plant. 0 He asserted that such a
plan was necessary to raise the importance of prevention and public health and maximize the effectiveness
of existing federal programs. He testified that federal
programs would become more effective if the prevention activities were coordinated and based on national
priorities." Finally, Dr. Levi discussed the need to
ensure that there is "stable and reliable funding for
core public health functions, and clinical and preventive services."52

SECRETARY DONALD WRIGHT

Under Secretary Wright's vision of a reformed health
care system, care is person centered; clinical care and
community care is integrated; disease care is provided
to the sick; and prevention is emphasized by focusing
PUBLIC HEALTH REFORM * FALL 2011

PROFESSOR KENNETH E. THORPE

Professor Thorpe provided insight on how investments
in prevention might reduce health care costs. He testified that the chief driver of the rising health care costs
369
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in the United States is the increase in chronic diseases.5 3 He further noted that investments in evidencebased community interventions could reduce cost.54 He
encouraged the use of approaches that reflected best
practices for prevention and public health initiatives.
For example, he made the following recommendations:
(1) allow for universal access to prevention and wellness
services;55 (2) use community challenge grants to support evidence-based community prevention;56 (3) Support evidence-based workplace wellness programs;57
and (4) integrate clinical preventive care using the
medical home concept for larger medical groups and
community health teams for smaller medical groups.55
Professor Thorpe asserted that the link to community
health teams would enable physicians to provide care
through "care coordinators, nurse practitioners, social
and mental health workers, and outreach workers."59
Two months later, the HELP Committee held two
additional hearings on prevention and wellness. On
February 23, 2009, the committee held a hearing
entitled, "Examining Principles of Integrative Health,
Focusing on a Path to Healthcare Reform" and on
February 26, 2009, the hearing was entitled, "Integrative Care: A Pathway to a Healthier Nation." These
hearings focused on "(1) the need to transform the U.S.
health care system to focus on health and wellness; (2)
the need for executive level leadership to develop and
coordinate federal policy on integrative healthcare; (3)
the definition of integrative healthcare; (4) initiatives
by famous integrative medicine physicians like Dr.
Mehmet C. Oz and Dr. Andy Weil on steps individuals
can take to improve their health through healthy living;"6 0 and (5) the need to support workplace wellness
programs as a means to improve employee health and
reduce chronic diseases. 61At least one witness testified
that focusing on preventive measures would reduce
2
health care costs by billions of dollars.6
3.

PRELIMINARY LEGISLATIVE PROPOSALS AND THE

EMPHASIS ON PREVENTION, WELLNESS, AND PUBLIC
HEALTH

In the Senate, both the HELP and Senate Finance
Committees passed bills containing provisions that
emphasized prevention, wellness, and public health.
On July 15, 2009, the HELP Committee passed the
Affordable Health Choices Act. 63 Title III of the Act
entitled, "Improving the Health of the American People'"addresses prevention and public health. Specifically, the subtitles demonstrate a focus on the following areas: Modernizing Disease Prevention and the
Public Health Systems (Subtitle A); Increasing Access
to Clinical Preventive Services (Subtitle B); Creating
Healthier Communities (Subtitle C); and Support for
Prevention and Public Health Innovation (Subtitle
370

D). 64 In addition, two key provisions focus on modernizing disease prevention and the public health system
by creating the National Prevention, Health Promotion and Public Health Council, and the Prevention
and Public Health Fund.66
Similarly, the Senate Finance bill - America's
Healthy Futures Act - also contains provisions focusing on prevention and wellness. For example, Title II
focuses on promoting disease prevention and wellness
66
in the Medicare, Medicaid, and CHIP programs.
In the Medicare program, for example, beneficiaries
would be entitled to an annual wellness visit that would
include a health risk assessment and a personalized
prevention plan.67 The proposal also requested a General Accounting Office study on access to immunizations for Medicare beneficiaries. 6 With respect to the
Medicaid program, the proposal provided incentives
for states to improve coverage of and access to recommended preventive services and immunizations. 69 It
included funds to develop a grant program for states
to implement incentives for healthy lifestyles.70 It also
included a $25 million appropriation to fund a childhood obesity demonstration project.71
B. The House
1. HEARINGS ON HEALTH CARE REFORM IN THE
UNITED STATES HOUSE OF REPRESENTATIVES

The need to implement the IOM's 2002 recommendations7 2 to improve the health of Americans was also
reflected in the recent health care reform conversation
that occurred in the United States House of Representatives. For example, in a 2009 hearing of the Subcommittee on Health for the Committee on Energy and
Commerce, various experts testified about approaching health reform with a public health perspective.
Some of the key experts included the Acting Director
of the CDC, the Director of the Task Force on Community Preventive Services and Chair of the Secretary's
Advisory Committee on National Health Promotion
and Disease Prevention Objectives for 2020, and a
former Surgeon General of the United States.
DR. RICHARD BESSER

According to Dr. Besser, Acting Director of the CDC,
for Americans to truly be healthier, they must not
only have access to treatment once sick, but they
should also receive recommended screenings to
detect the risk of disease early; have access to evidence-based interventions to prevent disease and
injury before they occur; be supported by care systems that minimize the progression of disease once
it occurs; and live, work and play in environments
that promote healthy choices and behaviors7"
JOURNAL OF LAW, MEDICINE & ETHICS
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Dr. Besser stressed the need for creating a "comprehensive system that integrates health care delivery
and prevention."74 He stated that the CDC and its public health partners were working to create connections
between patients and community resources; between
doctors and nurses; and between clinicians and public
health officials.75 Adoption of a broad national prevention agenda would improve population health, reduce
health disparities, and reduce health costs.76 Dr.
Besser advocated for a National Prevention Agenda
that would include (1) equipping individuals with "the
tools and support to enable them to take responsibility for their own health"; (2) the use of evidence-based
prevention and wellness initiatives; (3) "rigorous
tracking, monitoring and evaluations [to] measure
performance and ensure accountability"; (4) a commitment to develop more effective relationships with
state and local health agencies and the public health
infrastructure to improve health outcomes; (5) "tailored interventions to reduce health disparities" and
improve health outcome for high-risk populations;
and (6) the use of policy to improve health.77
Dr. Besser highlighted previous initiatives designed
to focus on prevention, such as the $1 billion dollar Prevention and Wellness Fund created under the
America Recovery and Reinvestment Act.78 Part of
that funding went to increase access for immunizations; reduce health care associated infections; and
implement evidence-based clinical and communitybased prevention and wellness strategies that target
chronic disease.79 According to Dr. Besser, the CDC is
engaged in proven prevention initiatives including:
access to immunizations; tobacco prevention and cessation, especially among adolescents; obesity prevention through the "Healthy Communities" program; initiatives to address health care disparities; behavioral
approaches to HIV prevention; health care associated
infections related to central lines; and prevention of
falls among older adults.s0 The CDC is also working to
collect data that permits monitoring of the changes in
health after introduction of prevention or health care
interventions for accountability purposes.,,
DR. JONATHAN FIELDING

Another key witness in the 2009 hearings was Dr.
Jonathan Fielding, the Director of the Task Force on
Community Preventive Services (TFCPS) and Chair
of the Secretary's Advisory Committee on National
Health Promotion and Disease Prevention Objectives
for 2020. Dr. Fielding discussed the need for reform
measures to expand scientific review of communitybased prevention and dissemination of that scientific
information. He reiterated his belief that the "greatest opportunities to improve the country's health lies
PUBLIC HEALTH REFORM * FALL
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in population-oriented policies and programs."8 2 Dr.
Fielding also discussed the need for additional funding to enable the TFCPS to conduct further reviews
of the effectiveness of community-based interventions. 3 There is a significant gap between the number
of reviews completed and the identified high-priority
reviews that need to be completed.8 4 Additionally,
he asserted that the Community Prevention Guide
needed wider dissemination so that it would be used.65
He found that there was little awareness of the guide,
and that most governmental public health agencies
had not used it as part of their standard practice.
Additionally, Dr. Fielding recommended increased
research to understand which combination of interventions is most effective.8 6 Finally, he recommended creating
a link between the recommendations of the Community
Prevention Guide and the Healthy People 2020 objectives
so the priorities of each are influenced by the other.87
JEFFREY LEVI

Jeffrey Levi, Ph.D., Executive Director of Trust for
America's Health, testified consistent with his December 2008 testimony before the Senate HELP committee."8 He noted that the public health system
was structurally weak because of its underfunding.
For example, some health departments did not have
enough resources to carry out core disease prevention
programs.89 Moreover, he found that the economic crisis compounded the underfunding. Since the economic
crisis, federal agencies have reduced funding, and state
capacity to maintain public health investments has
been significantly reduced.90 He reiterated the need
for a reliable, stable funding stream for public health
programs and services. In order to ensure the effective
use of funding, Dr. Levi reiterated the importance of
selecting evidence-based, cost-effective interventions.
Finally, he urged creation of a Public Health Research
Institute to further build the evidence base for prevention and to develop and disseminate best practices for
public health systems and services.92
DR. DAVID SATCHER

The former Surgeon General of the United States, Dr.
David Satcher, M.D., Ph.D., provided a detailed analysis of how social determinants impact population
health. He also highlighted the need to adopt a public
health approach to health care reform to appropriately address the social determinants. The four major
determinants of health include: (1) access to quality
health care; (2) a person's biological or genetic background; (3) physical and social environment; and (4)
lifestyle or human behavior. 9 However, these major
determinants are "overridEden] by major social issues
such as poverty, income and working conditions."93
371
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Dr. Satcher testified that the public health approach
includes four steps: "(1) Define the problem, including
its magnitude, nature, and distribution; (2) Determine
the cause of the problem and the risk factor(s) associated with it; (3) [Identify solutions to] preventE] or
ameliorate[] the problem; and (4) Translate solutions
to the population more broadly." With respect to the
U.S. health care system, it is well accepted that there is
an adverse impact of having an out-of-balance health
care system that fails to appropriately address health
promotion, disease prevention, early detection, and

tored over the phone.100 Case managers also monitor
the care of patients admitted to the hospital or rehabilitation facilities. ox
According to Dr. Spivak, the IPA physicians also
participate with a third-party payor in a wellness initiative entitled "Care Alerts." This program compares
claims data to clinical guidelines to identify gaps in
care, medication, quality, or patient safety. Comparison with 1,500 evidence-based clinical rules provides
an opportunity to "optimize patient care; ensure compliance with recommended treatments, and deliverE]

PPACA contains many provisions that address public health and prevention.
A large number of the provisions are included in Title IV on Prevention
of Chronic Disease and Improving Public Health. This title includes a broad
array of topics, many of which were addressed in congressional hearings or
one of the comprehensive pieces of health care reform legislation that passed
out of the congressional committees with jurisdiction over health.
universal access to care. In 2009, the United States
spent 95% of the health budget on treating disease and
3% on population-based prevention.95 Dr. Satcher testified that the United States needed to commit more
resources to "promoting health in the home, workplace, school, and community."96 Thus, investments
should be made to address the "social determinants
of health or the conditions in which people are born,
grow, learn, develop, and age." 9 He noted that there
are various health promotion and prevention mechanisms that can be used, such as encouraging wellness programs in the workplace, supporting physical
education and good nutrition in schools, or supporting "faith-based programs to reach communities that
would otherwise fall through the cracks."98

preventive services."102 Once a gap is found, it is
addressed through an immediate call to the physician
if there is an emergent issue (i.e., drug interaction) or
a letter to the physician identifying the gap, followed
by a letter to the patient.103
Subsequently, in May 2009, the Health Subcommittee of Ways and Means held a hearing with HHS
Secretary Kathleen Sebelius. During this hearing
Secretary Sebelius emphasized the need to invest in
prevention and wellness. She stated that "[it's time to
make preventing illness and disease the foundation of
our health care system."o5

BARBARA SPIVAK

In the House of Representatives, the first comprehen-

Dr. Barbara Spivak, M.D., President, Mount Auburn
Cambridge Independent Physician Association (IPA),
explained the impact of practicing physicians on public health. Through her position as president of a large
IPA with over 500 physicians, Dr. Spivak provided
insight into the role that physicians play in using coordinated care to manage chronic diseases and in clinical prevention and wellness.99 She asserted that the
IPA physicians evaluate the health needs of patients
and work with case managers to help the patients
manage their illness. Those with chronic conditions
are categorized according to compliance needs: those
needing in-person visits and those who can be moni-

sive health care reform bill was America's Affordable

372

2. HOUSE PRELIMINARY LEGISLATIVE PROPOSALS
AND THE EMPHASIS ON PREVENTION, WELLNESS, AND
PUBLIC HEALTH

Health Choices Act of 2009 introduced on July 14,
2009.105 The House Committees on Ways and Means,
Energy and Commerce, and Education and Labor
jointly developed the bill. The bill included provisions
to ensure that Americans had access to quality medical services and helped to strengthen the public health
system to keep people well and safe in their communities.10 6 Title III - Prevention and Wellness of Division
C of the Act had 5 subtitles that focused on prevention
and wellness. The five subtitles include (1) Prevention
and Wellness Trust (Subtitle A); (2) National Prevention and Wellness Strategy (Subtitle B); (3) Prevention
JOURNAL OF LAW, MEDICINE & ETHICS
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Task Forces (Subtitle C); (4) Prevention and Wellness
Research (Subtitle D); and (5) Delivery of Community
Preventive and Wellness Services (Subtitle E). 0

IV. PPACA and Public Health and
Prevention Generally
PPACA contains many provisions that address public health and prevention. 08 A large number of the
provisions are included in Title IV on Prevention of
Chronic Disease and Improving Public Health. This
title includes a broad array of topics, many of which
were addressed in congressional hearings or one of the
comprehensive pieces of health care reform legislation that passed out of the congressional committees
with jurisdiction over health. For example, in Subtitle
B - Increasing Access to Clinical Preventive Services,
provisions are made to expand school-based health
centers; remove cost-sharing for Medicare preventive
services; provide a personalized prevention plan based
on a comprehensive health risk assessment under
Medicare; provide coverage for comprehensive tobacco
cessation services for pregnant women under Medicaid; and provide grants to states to provide incentives
for Medicaid beneficiaries to adopt healthy lifestyles.as
Subtitle C - Creating Healthier Communities includes
community transformation grants; a requirement that
chain restaurants provide nutrition labeling for standard menu items; and a requirement that employers of
a certain size provide a clean private room and break
time for nursing mothers.110 In Subtitle D - Support
for Prevention and Public Health Innovation, there is a
provision requiring the CDC to provide technical assistance to employers on the operation and evaluation of
their workplace wellness plan; a provision providing
appropriations for a childhood obesity demonstration
project; and a provision to advance the research and
treatment for pain care management.'

V. PPACA and the New National Prevention,
Health Promotion and Public Health
Council, Strategy, and Fund
A. PPACA - Creatinga NationalApproachto Focus
on Prevention,Wellness, andHealth Promotion
PPACA creates a national approach to focus on prevention and public health through creation of a council, a strategy, and a prevention fund that addresses
these topics. PPACA establishes the National Prevention, Health Promotion and Public Health Council
(Council) to provide leadership on and coordinate
public health activities by federal agencies.112 Pursuant
to PPACA, President Obama issued an executive order
establishing the Council and appointed the Surgeon
General as Chair. " The other members are composed
of 12 identified executive level leaders in federal agenPUBLIC HEALTH REFORM * FALL
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cies and other federal agencies that the Surgeon General deems appropriate."4
In addition to providing federal leadership, the
Council has two other important duties that are
broadly defined by PPACA. First, the Council must
create a National Prevention, Health Promotion,
Public Health, and Integrative Health Care Strategy."' This strategy will focus on identifying effective
meanS116 to "improve the health status of Americans
and reduce the incidence of preventable illness and
disability in the United States.""' According to the
Council's first annual report, creation of the strategy
will be guided by eight principles. They include the following: (1) "prioritizEing] prevention and wellness";
(2) "establish[ing] a cohesive federal response"; (3)
"focus[ing] on preventing the leading causes of death
and their underlying factors";"" (4) "prioritiz~ing]
high-impact interventions"; (5) "promot[ing] highvalue preventive care practices"; (6) "promoting
health equity";"9 (7) "promot[ing] alignment between
the public and private sector"; and (8) "ensur[ing]
accountability."120 The strategy will build upon existing
federal programs such as Healthy People 2020.121 The
first strategy was due no later than March 23, 2011,
and it should be revised periodically as needed.122
On April 4, 2011, the Council released the draft
Framework for the National Prevention Strategy. The
vision for the strategy is "working together to improve
the health and quality of life for individuals, families,
and communities by moving the nation from a focus
on sickness and disease to one based on prevention
and wellness."'123 The goal of the strategy is to "increase
the number ofAmericans who are healthy at age 85."124
Based on the framework the strategy has four basic pillars: (1) "Create, sustain, and recognize communities
that support prevention and wellness";125 (2) "Connect
prevention-focused health care and community efforts
to increase preventive services";1 26 (3) "Empower and
educate individuals to make healthy choices";127 and
(4) "Eliminate disparities in traditionally underserved
populations to improve the quality of life for all Americans."128 The framework creates two levels of priorities: one that focuses on systems and services integral
to preventionl29 and one that targets leading causes of
death, i.e., "targeted priorities.130 The framework targets seven priorities: tobacco-free living, preventing
alcohol and other drug abuse, healthy eating, active
living, injury free living, mental and emotional wellbeing, and sexual health.
Under PPACA, the second important duty of the
Council is to make "recommendations to the President
and Congress concerning the most pressing health
issues confronting the United States and changes in
Federal policy to achieve national wellness, health
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promotion, and public health goals."131 An Advisory
group composed of 25 non-federal, licensed health
professionals will assist the Council with its various
duties.132 The advisory group will focus on three key
public health issues: (1) "lifestyle-based chronic disease prevention and management," (2) "integrative
health care practices'" and (3) "health promotion."1s
Each year the Council must provide a report to the
president and Congress on the activities and efforts on
prevention, health promotion, and public health, and
the national progress toward those goals.134 The report
must also identify the "national priorities on health
promotion and disease prevention to address lifestyle
behavior modification... and the prevention measures
for the 5 leading disease killers in the United States."13
Additionally, the report should contain "science-based
initiatives to achieve the measurable goals of Healthy
People 2020 regarding nutrition, exercise, and smoking, and target[] the 5 leading disease killers in the
United States."13 6 Further, the report must include
plans to ensure that all federal health programs and
non-HHS programs are consistent with "sciencebased recommendations and guidelines developed by
the Centers for Disease Control and Prevention."137
PPACA also addresses the need to provide a stable
source of funding for public health and prevention
initiatives in the United States through the creation of
the Prevention and Public Health Fund. As such, $15
billion dollars is authorized and appropriated over 10
years. The statute also provides for continuous fund38
ing to the trust in the amount of $2 billion per year.1
The HHS Secretary's office administers the fund.13
According to PPACA, the purpose of the fund is "to
provide for expanded and sustained national invest-

ment in prevention and public health programs and to
improve health and help restrain the rate of growth in
private and public sector health care costs."o14
B. PositiveImpact ofthe Prevention Council, Strategy,
and Fund on Prevention and Wellness Initiatives in
the United States
There are several reasons that the creation of the Council and the development of a national prevention strategy will positively impact the health of the U.S. population. First, they eliminate a fragmented approach to
prevention and wellness by forcing the various federal
government agencies to discuss and coordinate initiatives. This coordination is important with respect to
health-related programs as well as regulations. Additionally, the composition of the Prevention Council
helps to ensure that health will be considered in the
policies of most federal government agencies. The
council is chaired by the Surgeon General, charged
with promoting the health of the nation, and includes
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heads of non-health agencies, for example, the Secretaries of Transportation, Education, and Agriculture.
Second, the Council and strategy are important
because they do not merely establish goals and objectives but also provide a mechanism for developing an
implementation plan to achieve the goals and objectives. However, the power of the Council to implement
change is statutorily limited.141 The Council lacks the
resources and authority to promulgate regulations,
sub-regulatory guidance, or legislation. These actions
remain within the purview of the executive agencies
or Congress.
Third, the Council and strategy maximize limited
financial federal resources by targeting those resources
to identified health priority areas. Fourth, because the
strategy must address prevention, management, and
reduction of chronic diseases - the key cost driver to
the increase in U.S. health care costs - the strategy
should lower or at least better control the rising health
care costs. 4 2 Not only is there a financial benefit from
the work ofthe Council, there is also a public health benefit: decreased rates of disease, disability, and illness.
Fifth, creation of a strategy puts the U.S. in compliance with international health and human rights
norms, which require governments as part of their
minimum core obligations to create a comprehensive
plan to address the "health concerns of the entire population."'4 The Council's charge to not only create a plan
but also make recommendations for implementing the
strategy is consistent with these international norms.
The prevention fund provides the necessary financial
resources to the HHS Secretary to implement the plan.
Creation of the prevention fund is also consistent with
health and human rights norms that require countries
to "identify resources available to attain the objectives
[defined in the plan]'" as well as identify "the most costeffective way [to use] the resources."44 Sixth, the Prevention Council plays a critical role in implementation
through its advisory role to the President and Congress
on the status of the health of the American population;
the effectiveness of health prevention and promotion
programs; and the changes that need to be made to federal policy "to achieve national wellness, health promotion, and public health goals ."4
Finally, consistent with the 1M 2002 public health
recommendationsl 6 and health and human rights
norms, PPACA creates an accountability mechanism
regarding the work of the Prevention Council and
the use of the Prevention Fund.17 Every five years
the Secretary of HHS and the Comptroller General
are required to review the "effectiveness of programs,
initiatives, and agencies" related to prevention and
health promotion.14s
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Conclusion
Prior to the passage of PPACA, the existing federal law
on prevention primarily included (1) limited coverage
of preventive medical services under Medicare and
Medicaid; (2) grant funding for community-based
research programs and disease prevention and health
promotion programs; (3) support for review of scientific evidence governing clinical and community prevention initiatives; (4) dissemination of information
such as the Guide to Clinical Preventive Services and
the Guide to Community Preventive Services; and (5)
regulation of employer wellness plans.149 However,
there were two important gaps in the existing law.
There was no comprehensive prevention and wellness
statute and no spending statute targeted to prevention
and wellness.so PPACA fills both of those gaps.
At the beginning of the congressional health care
reform conversation, the importance of the role of
public health, prevention, and wellness was discussed.
As early as fall 2008, Senate congressional staffers
discussed these issues. Public health, prevention, and
wellness were reflected in existing bills like Senator Tom Harkin's Healthy Lifestyles and Prevention
America Act of 2007, a comprehensive piece of legislation that could be used as a guide for health reform
initiatives. They were also reflected in early congressional proposals on health care reform from chairs
of health committees such as Senator Max Baucus of
the Senate Finance Committee. As the conversation
on health care reform continued, congressional hearings were held in both chambers on public health, prevention, and wellness, and each comprehensive proposal from a committee with jurisdiction over health
included titles and provisions on these topics.
Some of the most important public health, prevention, and wellness provisions in PPACA are the
provisions creating the National Prevention, Health
Promotion, and Public Health Council, strategy, and
fund. These provisions create a framework to reform
the U.S. health care system to focus on prevention and
wellness and to improve the public health. The Council provides leadership and coordination at the federal
level on these topics. Creation of a strategy means
that high-impact priority areas will be identified to
target our limited resources and that an evidencebased implementation plan will guide future efforts.
The prevention fund provides desperately needed
resources to make financial investments into public
health, prevention, and wellness initiatives.
Moreover, the ideas reflected in the Council, strategy, and fund are consistent with the Institute of Medicine's broad recommendations on how to improve
public health in the 21st century. Additionally, they
are consistent with international health and human
PUBLIC HEALTH REFORM * FALL 2011

right norms that govern how countries should protect
population health.
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90. Id., at 5.
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99. Id., at 1 (written testimony of Barbara Spivak, MD).
100. Id., at 2.
101. Id.
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See discussion in Part II.
See IOM 21st Century, supra note 7, at 4. Accountability is
a requirement for creation of an effective comprehensive
plan to create and strengthen a health system under the core
obligations that apply to all treaty parties. See Committee on
Economic, Social, and Cultural Rights, supra note 143, at TT
56-57.
See PPACA, supra note 109, at § 4001 (i).
H. Rep. No. 111-299 at 326 (2009).
Id., at 700.

379

